CPC DECISION No. 174 of 20 July 2006

(appraisal for individual exemption of an agreement between Cemeco OOD and Kremikovtsi AD)

І. PROCEEDINGS BEFORE THE COMMISSION FOR PROTECTION OF COMPETITION (CPC)
The legal proceedings have been initiated in relation to a notification submitted by Cemeco OOD whereby the company requested the CPC to appraise a Contract on the delivery of clinker concluded between Cemeko OOD and Kremikovtsi AD in order to establish whether it shall be considered prohibited under the meaning of Article 9 of the Law on Protection of Competition (LPC) (repealed), and so, whether it can be exempt from the prohibition pursuant to the procedure outlined in Article 13 of the LPC (repealed).

In the course of the proceedings, Kremikovtsi AD has been constituted as a party under the case and Holcim Bulgaria AD, Pleven Cement AD and Devhya Cement AD have been constituted as interested parties. 
In conducting the investigation the CPC requested information and opinion statements by the following institutions and companies: the Bulgarian Association of Cement Industry, the Customs Agency, the National Institute of Statistics as well as by the companies involved in the agreement – Cemeko OOD and Kremikovtsi AD, as well as by the producers of cement in the territory of Bulgaria Holcim Bulgaria AD, Pleven Cement AD, Devnya Cement AD, Vulkan Cement AD and Zlatna Panega AD. 
ІІ. NATURE OF THE APPRAISED AGREEMENT
The Contract which shall be appraised under the current proceedings is a Contract for delivery of clinker (the Contract) concluded on 15 November 2004 between Kremikovtsi AD in its capacity as a supplier and Cemeko OOD in its capacity as buyer. 
The scope of the Contract covers the delivery of clinker from the metallurgic production of the supplier to the buyer in quantities specified in the Contract. The Contract sets minimum quantities for the deliveries that the buyer has too order and pay within the respective calendar year as well as maximum quantities of the delivery that the supplier has to be prepared to provide within the same period. The Contract has a fixed duration which can be extended. It also envisages conditions for its termination as well as penalties for failure of the parties to observe any of their contractual obligations. 
The Contract for the delivery of clinker between the two undertakings comes as a result of implementing the provisions of §10 of a Joint-venture Contract, concluded between the partners Kloesters Baustoffwerke mbH (Koesters), Kremikovtsi AD and Intertrust EAD. This is the contract on the basis of which Cemeko OOD with both partners having a share of its capital. 
Cemeko OOD has the following scope of activity: production of different types of cement, raw materials and other construction materials. The plans for its future activities include the building of a factory for the production of clinker slag cement located on the site of Kremikovtsi AD. 
The Joint-venture Contract envisages the stages of the establishment of the joint venture. §10 of the Joint-venture Contract envisages that within 30 days of its establishment Cemeko OOD shall offer to Kremikovtsi AD to sign an Contract for delivery of clinker (§ 10.1.). The specific values of the relevant conditions under the delivery contract have been envisaged such as: § 10.2, specifies the quantities that shall be delivered by Kremikovtsi AD to Cemeko OOD (up to 350 000 tons per year) and a selling price of (§ 10.3. the BGN equivalence of 4.50 EUR per ton delivered to Cemeko OOD’s ex factory).

What is more, § 14 of the Joint-venture contract envisages a prohibition for carrying out competitive activities – for the duration of the Joint-venture contract and the contract for delivery of clinker Kremikovtsi AD shall not have the right to sell clinker or slag cement to third parties at more favorable conditions unless Cemeko OOD orders quantities lower than the agreed minimum quantities. 
ІІІ. OPINION STATEMENTS
In the course of the investigation opinion papers were requested and received by the parties under the proceedings (Cemeko OOD and Kremikovtsi AD), as well as by the undertakings producing cement in the territory of Bulgaria (Devnya Cement AS and Vulkan AD and the two companies of the Italchimenti Group – Holcim Bulgaria AD and Plevenski Cement AD and the two companies belonging to the Holcim Group and Zlatna Panega AD – part of the group of Titan Cement) in relation to the influence that the contract might exert on the cement industry in Bulgaria. 
The parties under the contract have expressed the opinion that the contract does not fall under the prohibition of Article 9 of the LPC, and should the CPC decide that this is not the case, they have expressed their arguments in support of the existence of advantages of its action that could outweigh the negative effects. Their claims for the positive effects of the contract are related to the establishment of a new participant on the market, which through offering an alternative type of cement and better prices, will strengthen the competition among the other participants; will contribute to the technological development in the sector to the extent to which it is going to use a technology which is not that popular in Bulgaria. The parties have also pointed out the ecological value of the contract and the fact that it does not in any way determine or impose trade conditions, or prices for the whole market of cement, does not distribute markets, does not restrict or control trade relations and does not make the signing of contracts dependent on additional obligations.
The representatives of cement factories on the whole point out that Kremikovtsi AD enjoys dominant position on the market of delivery of granulated blast-furnace clinker; that the quantities of this raw material are insufficient in comparing the quantities that are sold to the quantities that each of the factories would like to buy; that there are no ways of using at a later stage the unsold clinker that has been collected as waste; that there is lack of capacity for delivery of clinker by countries in the region; that they have observed an increase in the price of clinker supplied by Kremikovtsi AD (an increase of 40 % for Devnya and Vulkan, 10 % of the contract for the respective year for the other factories as well as for the extra quantities, and an increase of 60 % for Holcim and Pleven Cement, as far as Zlatna Panega is concerned, it was established that it delivery contract has a clause for renegotiating the price on a quarterly basis). 

The interested parties also hold that if Cemeko OOD is given access to granulated clinker produced by Kremikovtsi AD, that would distort the competition on the market of cement. Refusing all other players on the market the right to access the market of clinker and granting this right to just one player, would result in the monopoly of this player in the production and sales of cements with a clinker component. In this way, negative effect will be exerted not only on the other producers, but also on the customers with regard to the quality of the offered cement and the increase in its cost-price. What is more, the representatives of the interested parties hold the opinion that as of the current moment they would buy all quantities of clinker available that Kremikovtsi AD could offer. 
All representatives of cement factories unite around the idea that they would welcome any form of competition in the sector in which they operate as well as that they are not afraid of the entry of a new player on the market but they insist on the introduction of fair and transparent rules for access to the raw material produced by Kremikovtsi AD applicable to all parties. They also point out that they have made considerable investments in the cement industry, have hired numerous staff and are paying significant taxes.
ІV. AFFECTED MARKETS 
1. Market of granulated blast-furnace clinker
1.1. The appraised agreement affects directly the market of the product granulated blast-furnace clinker 
Blast-furnace clinker is obtained as a waste product in the production of cast iron. The generation of blast-furnace clinker is an inseparable part of the production of cast iron. One part of it is put under granulation whereas the other part is deferred. Granulated blast-furnace clinker is used in the production of slag cement whereas non-granulated blast-furnace clinker, or the so called slag gravel, can be used as a basis before the laying of a new road service as well as for strengthening embankments of hydro technological facilities. 
The blast-furnace clinker used in the production of cement can be only granulated blast-furnace clinker. It is a waste product of the production of steel and is produced in Bulgaria only by Kremikovtsi AD. The clinker, due to its nature, gives cement certain specific characteristics, including improved plasticity (easy to lay) and tenacity which cannot be achieved by any other supplement. In this sense, since it cannot be replaced, this ingredient forms a separate product market under the meaning of the Law on Protection of Competition (LPC).
The only producer of granulated blast-furnace clinker in Bulgaria is Kremikovtsi AD. This predetermines its dominant position on this market under the meaning of Article 17 of the LPC – both in view of its market share and in view of its conduct, which is independent of the conducts of all its clients of granulated blast-furnace clinker. 
From a geographical point of view the market of blast-furnace clinker has been determined as a national market. The reasons behind this are that the import of this product is not expedient from an economic point of view due to the high logistics costs. There is also a need for using one and the same supplier for the purpose of ensuring constant indicators and constant quality of the produced slag cements. There are no other suppliers (a metallurgical factory) in the region (understood as the territory of the Balkan Peninsula) with free capacity for delivering  raw material of the required quantities and price.
1.2. Sales of Kremikovtsi AD of granulated blast-furnace clinker
Kremikovtsi AD is the only undertaking in the territory of Bulgaria, which as a result of the technological process it uses for the production of cast iron, releases blast-furnace clinker.

Regardless of the variation (increase and decrease) of the quantity of released waste of blast-furnace, i.e. blast-furnace clinker, since 2001 a gradual trend has been observed of and increase in the sales of blast-furnace clinker. To the extent to which it is related to the trend of development and position of Kremikovtsi AD on its own market, the second has to do with the markets in which Kremikovtsi’s clients participate – the markets of slag cement. 
Since 2001 the whole volume of sales of granulated blast-furnace clinker has been directed to cement factories. The sales of Kremikovtsi of this material are constantly growing year by year and the whole available quantity is purchased by the four operating cement factories (without Vilkan cement AD). The factories use the material for their own production of slag cement. 
Since 2001 Kremikovtsi AD has been implementing its internal and external trade activities through its subsidiary company Kremikovtsi Trade EOOD. The sales to the cement factories are implemented under the CPT conditions of delivery according to which the client provides the unloading station, i.e. with included transportation costs (incl. loading). 
In comparing the prices at which Kremikovtsi AD sells blast-furnace clinker to the cement factories and the price fixed in the Delivery Contract with Cemeko OOD, the following details have been established. The price for Cemeko OOD has been fixed, or in other words the company has been protected against price changes on an annual, or even shorter, basis which all the other factories have to cope with. What is more, the price for Cemeko OOD is lower compared to the relevant prices for 2005 for the other factories. In terms of percentage the FCA prices (without transportation costs) for the cement factories are with 29 % to 41 % higher than the price for Cemeko OOD (or respectively, the price for Cemeko OOD is with 22-29 % lower than the price for the other cement factories, i.e. comprises 71 % to 78 % o their prices)). In drawing a comparison between the offered prices at equal СРТ levels, i.e. the end price to each of the factories including transportation costs, or if we include in the comparison the additional competitive advantage that Cemeko OOD has due to the fact that it is located on Kremikoctsi AD’s production site, it shall be established that the prices for cement factories, including transport, are higher than the price for Cemeko OOD with 6,55  to 17,20 BGN or with respectively 74 % -195 % higher than the prices for Cemeko OOD (respectively the prices for Cemeko OOD are with 43 % to 66 % lower than the prices for the cement factories, or the prices for Cemeko OOD are 34 % to 57 % lower than the prices offered to its competitors for 2005. 
1.3. Prognoses for the supply and demand on the market of granulated blast-furnace clinker in Bulgaria 
Supply 
In drawing up the prognoses, the trends in the quantity of granulated blast-furnace clinker, released from the production of Kremikovtsi AD and granulated by means of the existing installations of the company, as well as the potential increase of the capacity for granulation through establishing a new granulation line in relation to the contract signed with Cemeko OOD have been analyzed. It has been established that the putting into operation of a second granulator by Kremikovtsi AD, that will help the company triplicate the quantity of produced blast-furnace clinker (compared to the quantity sold in 2005) is an optimistic prognosis. More conservative but more probable prognosis for the period of five years (2006-2010) is for Kremikovtsi AD to double the quantity of sold blast-furnace clinker compared to its sales in 2005 – a development which already took place with regard to the previous five year period (2001- 2005). 
Demand
The prognoses for the future needs of the current clients – the cement factories, have been taken into account under this heading, as well as the consumption of Cemeko OOD envisaged in the contract. In their development plants all cement factories have envisaged an approximate doubling of their needs as a result of their expectations for further increase in the consumption of cement in relation to accelerated construction and the implementation of a number of infrastructure projects (such a trend was already established for the period 2001 – 2005). To the envisaged quantities, the quantities of blast-furnace clinker included in the Delivery contract of Cemeko OOD have to be added, which have also envisaged doubling of consumption within a period of five years at full loading of its production capacities. 
Ratio between supply and demand 
In order to get supply closer to demand (and not to balance through increasing the prices for those consumers for whom this is possible without the need to pay considerable penalties), and taking into account the restricting factor – the release of least-furnace clinker from the production of Kremikovtsi AD, as early as 2006 the need arose for Kremikovtsi to considerably increase the percentage of granulation of released blast-furnace clinker, and as early as 2007 the need arose for putting into operation and full capacity a second granulator, as the two granulators in addition to the two blast furnaces had to work at full capacity. This combination of factors, determining the potential opportunity for satisfying the needs for blast-furnace clinker of all five cement factories is conditional and hard to maintain. 
A scenario according to which the local granulated blast-furnace clinker would turn into a more and more scarce commodity is much more plausible. In a situation of limited supply, and in taking into account the considerable penalties that the Delivery contract envisages in case Kremikovtsi AD fails to provide the quantities requested by Cemeko OOD, on the one hand, and the explicit declarations of the two parties under the contract which are indicative of their actual intentions, it seems that the whole quantity of produced granulated blast-furnace clinker should go to Cemeko OOD, and only the some remaining quantities, not sold to Cemeko OOD might be offered to the cement factories under conditions of price balancing of demand that highly exceeds supply. 
Due to the envisaged deadlines for putting into operation the production of Cemeko OOD and the second granulator of Kremikovtsi AD, 2007, 2008 and 2009 shall be considered critical with regard to satisfying the general needs for granulated blast-furnace clinker. Throughout those years supply shall gravitate around its current levels whereas there shall be an increase in demand not only in terms of the increase in the demand of current consumers, but also due to the additional demand of yet another consumer. 
2. Market of slag cement
2.1. Slag cement as a product 
The agreement that has to do with the market of blast-furnace clinker will exert considerable influence on the market of slag cement for the production of which blast-furnace clinker plays a key role. Due to the specific characteristics that this ingredient adds to cement, it cannot be substituted. In including other ingredients, other tpes of cement are obtained. 
In the use of cement, the substitution of any type of cement with a different type is an exclusive responsibility of the end user or the designer. There are certain types of cement which are not interchangeable in view of their characteristics, the technology of their production and their intended use. 
Slag cement possesses a number of technical characteristics which make it especially suitable for construction in chemically active environments, harbors, in the interior of the country where considerable differences in temperature and humidity can be observed – in practice all over Bulgaria. What is more this type of cement possessed a number of advantages from an economic point of view. 
2.2. Participants in the market
A number of key participants operate on this market which as of now are buying all available quantities of blast-furnace clinker that Kremikovtsi AD may ofer on the market. These are Zlatna Panega Cement AS, Holcim Bulgaria AD, Beli Izvor, Pleven Cement AD, Devnya Cement AD (Vulkan Cement AD, as a result of intergroup product distribution, does not produce slag cement).

For all these factories slag cement comprises a considerable or basic share (for two of the companies) of their production and sales. What is more, it has been established that the larger part of the cement market in Bulgaria is dominated by slag cements, as this share is constantly growing. 
V. ANALYSIS OF THE CONTRACT AND APPRAISAL OF THE IMPLEMENTATION OF THE CONDITIONS REQUIRED FOR ITS INDIVIDUAL EXEMPTION FORM THE PROHIBITION OF ARTICLE 9 OF THE LPC
In considering whether the contract can be considered prohibited agreement under the meaning of Article 9 of the LPC and if this is the case whether the conditions set in the law for exemption from the prohibitions pursuant to Article 13 of the LPC have been implemented, the CPC has outlined the following motives:
1. Prohibited agreement under the meaning of Article 9 of the LPC
The CPC has adopted that undoubtedly the contract shall be considered as agreement and that the two parties under this agreement – Cemeko OOD and Kremikovtsi AD are undertakings under the meaning of the law (despite the fact that Kremikovtsi AD own a share of the capital of Cemeco OOD under the strength of the acts of the establishment Kremikovtsi AD cannot exert in practice control over its activates).
Due to the nature of the contract – regulating future delivery relations, the analysis of its impact has to do with its objectives as well as with the potential and most probable results of its implementation. 
The contract will exert influence on two vertically related markets – the market of granulated clinker (which is also the subject of the contract) and the market of slag cement (for the production of which granulated clinker is a key and irreplaceable raw material). 
By assessing the undeniable positive effects of a new participant entering the market of slag cement, the CPC has taken into account the fact that the parties under the contract have not provided any specific evidence in support of the positive effects of the contract. What is more, in the course of the investigation it has been established that along with the positive effects “in general” (even if all of them take place), there are a number of negative effects the occurrence of which is highly probable in view of the collected evidence which is directly related to the Delivery Contract in the form in which it was signed by the parties. 
The main elements of the contract that raise significant doubts with regard to competition, both on the market of blast-furnace clinker and on the market of slag cement, are related to the quantity of deliveries, the price, the respective prohibition for sale in more favourable conditions and the duration of the contract. These elements will have direct impact on the opportunities and conditions for the delivery of the same raw material to the other clients of Kremikovtsi AD, which in turn will have an impact on the condition and development of the market of slag cement. 
Quantities for delivery of blast-furnace clinker
On the basis of the analysis, the CPC has established that is the deliveries to Cemeko OOD are implemented in the quantities specified in the contract, that would deprive completely, or to a very large extent all other consumers of access to this raw material delivered by Kremikovtsi AD. As a result of the inability of the companies to buy this raw material from the only supplier on the local market, they will have to terminate the production of slag cement – which will be equal to leaving the market to companies such as Zlatna Panega, Holcim and Pleven Cement, for which slag cement forms the larges part of their production and sales, and to losing a large part of its clients for companies such as Devnya. 

If not entirely excluded from the list of companies to which Kremikovtsi AD delivers blast-furnace clinker, the above mentioned factories will receive the remaining quantity of the raw material that has remained after implementation of the delivery to Cemeko OOD under conditions of lack of security with regard to the delivery (both in terms of time and quantity) and at process fixed at a level balancing increased demand with insufficient supply. The two situations described above lead to an increase in the prices of the produced slag cement and to an inability to ensure its regular production in accordance with the respective orders. As a result the lack of whatever quantities of granulated blast-furnace clinker proportionally leads to the lack of slag cement.

The result of all situations described above will be a replacement of the current oligopoly structure on the market of slag cement with four participants on the side of supply, with a new structure characterized by a monopoly exerted by Cemeko OOD. No competitive pressure will be exerted on Cemeko OOD and is market conduct will be determined solely by its own economic interests which, as the practice has shown, lead to imposing monopolistic high process as well as other monopolistic models of conduct. 

Duration of the agreement 
The contract with an initially set duration which provides an opportunity for extension turns it into a termless contract. This contributes to strengthening the influence of the company and excluding the other producers of cement on the market. 

Prices on the delivery of granulated clinker 
The setting of a specific value of the price has to be regarded in relation to the prohibition for Kremikovtsi AD, introduced through the Joint-venture Contract, to sell to other person under more favourable conditions. The Joint-venture Contract formalizes the agreement between the parties on the principles of establishment and functioning of Cemeco OOD and specifies their obligations in this relation. In this way, instead of individual negotiation of a price, the provision of the contract in practice set a minimum delivery price ( for sales of all possible quantities of the product to all potential customers) forever (till the termination of the contract which is termless).
In this way, Kremikovtsi AD is deprived of the opportunity to individually determine its pricing policy aimed at its clients. At the same time, any other client of granulated clinker, a competitor of Cemeko OOD, is deprived of the opportunity to individually negotiate prices, lower than the process offered to Cemeko OOD (even conditioned by usal commercial factors such as quantities or deadlines, or deliveries during “a dead season”, etc). The price of the raw material set in the contract with Cemeko OOD turns into an absolute lower limit for all producers of cement and deprives them even of the potential opportunity to reducing the slag component in the price of the slag cement they produce. 

Secondly, the price for Cemeko OOD has been fixed for a certain period which by itself exceeds general commercial practice. What is more, this means that the trade risk of an increase in the price of the raw materials that makes all other producers of cement either to search for new opportunities on an annual basis with a view to improving the effectiveness of the production process in order to compensate for the increase in the costs of raw materials, or to face the opportunity part of their clients to turn to other suppliers in case they find it difficult to accept the reflection of the increased costs on the selling price of cement, has been eliminated for Cemeko OOD. In other words, with regard to Cemeko OOD the action of one of the mechanisms for strengthening or changing the market positions of factories in relation to their effectiveness, has been eliminated to a large extent. 

Thirdly, the amount of the price set in the contract with Cemeko OOD is between 2.54 - 3.60 BGN per ton lower than all other prices, or the price for Cemeko has been fixed at levels of 71 % to 78 % of the remaining prices. The price for Cemeko OOD is considerably lower compared to the process usually offered by Kremikovtsi AD. This fact raises doubts that the delivery prices for the other factories are monopolistic or that the price for Cemeko OOD has been purposefully fixed at levels much lower than the usual levels – which is a purposeful action aimed at establishing additional competitive advantages for Cemeko OOD or might happen only if the actual costs for the production of those quantities are covered by other clients or other products of Kremikovtsi AD. In both cases, the price set in the contract creates considerable competitive advantages for Cemeko OOD which have not come as a result of its individual trade activities but stem only from the contract. Cemeko OOD already has at its disposal huge advantage  over the other factories (as a result of the fact that Kremikovtsi AD owns part of its capital), which objectively allows it, even if it buys the raw material at EXW price equal to the prices of its competitors, to save considerable amounts from the fact that it, it contrast to its competitors, does not have to pay transportation costs (for the purposes of comparison е– the transportation costs in the delivery process of its competitors are from 4 BGN to 14.60 BGN per ton, or from 26 % to 56 % of the selling price). This disadvantage cannot be disputed and on its own is sufficient to compensate the new participant on the cement market for the efforts and difficulties it might face in overcoming the already established positions of the other participants. The considerably lower price fixed through the contract has to be added to this. The second advantage for Cemeko OOD comes entirely as a result of actions disputable from the point of view of competition law. 
General Conclusion
On the basis of the above, the CPC has drawn the general conclusion that through setting of the price for deliveries to Cemeko OOD fixed in the Delivery Contract and through prohibiting Kremikovtsi AD to sell under conditions more favourable conditions specified in the  Joint-venture Contract, at one and the same time a minimum limit for the price of all possible deliveries granulated clinker is set and opportunities are created for impairing competition among cement producers through creating inequality between them and introducing considerable advantages for Cemeko OOD through fixing a considerably lower price for it. These provisions of the Contract fall within the scope of the specific forms of the prohibition under Article 9 of the LPC, specified in (1) (1) and (1) (4) of the same Article. 
These conditions for the deliveries between Kremikoovtsi AD and Cemeko OOD are of such a nature that they determine the anti competitive objective of the contract. At the same it is highly probable for them to exert an impact on the market. 
2. Implementation of the conditions for individual exemption of the agreement, specified in article 13of the LPC
According to the LPC, for the opportunity for individual exemption of an agreement that falls within the scope of the prohibition of Article 9 of the LPC to be applicable, four conditions have to be comulatively implemented:

2.1. contribution of the agreement to increasing and improving the production of goods and provision of services and promoting technical and economic progress
The CPC has established that the positive effects of the entry of a new participant on the market can be related to the actions of the present contract – the emergence of market pressure for all participants in the market to put more efforts in the direction of better satisfying the needs of consumers – the already established participants to maintain their positions and the new participant to win positions, implementing investments to the national economy. As a result of the emergence of Cemeko OOD both an increase in the production of slag cement оn the national level and a reasonable reduction of its price as a result of increased supply shall be expected. 
At the same time these positive effects will not take place and investments will not be able to contribute to the actual improvement of the economic environment, if all existing participants on the market of slag cement are replaced by one single new participant – Cemeko OOD, or if their participation in the market is forcibly made insignificant leading to the establishing of dominant position on the part of Cemeko OOD. The entry of a new participant on the market cannot be done at the expense of forcing the existing participants out of the market – this is the most distinct anticompetitive result prohibited by all norms of competition law.

As a result the CPC has adopted that the first condition for exemption from the prohibition under Article 9 has not been fulfilled.

2.2. The agreement to ensure a fair share of the resulting benefits for the consumers 
The CPC has established that it is possible sales of the slag cement produced by Cemeko to be observed, at the lower prices declared by the company. At the same time a question arises whether these sales in terms of quantity shall be able to satisfy overall consumption on the national level which as of now has been satisfied by the other factories, as well as what the share of those companies of the total sales share will be and in relation to that – whether they will be able to exert influence to the overall pricing level in the direction of decreasing prices. 
At the possibility for all other cement factories to be forced to satisfy their needs for clinker entirely or to a large extent through export, which will result to an increase in their prices of slag cement, there will be no effective competitive pressure able to make Cemeko OOD to maintain its low prices reflecting the lower costs it has paid for raw materials. Taking into account the production capacity of Cemeko OOD, a large part of the consumption of slag cement most probably will be satisfied by deliveries at prices exceeding both the prices of Cemeko OOD and the prices reflecting the increase in the cost of the raw material delivered by Kremikovtsi AD. 
On the basis of the above, the CPC has drawn the conclusion that this condition has not been satisfied. The consumers will not be compensated for the actual or potential negative effects on them resulting form the analyzed contract. 
2.3. The agreement shall not impose on the respective undertakings restrictions requirement for the achievement of the set objectives 
The CPC has reached the conclusion that in reality the contract imposes on Kremikovtsi restrictions with regard to the prices for sales to other clients which has not bee justified from the point of view of its primary objective – ensuring the deliveries to Cemeko OOD. In addition to that, the very setting of quantities under the contracts, obligatory for the deliveries from Kremikovtsi, exceeding the actual needs of Cemeko OOD, in combination with the particularly low selling price for these quantities, imposes on Kremikovtsi AD restrictions which are not necessary for ensuring normal deliveries to Cemeko OOD as well as for ensuring the normal functioning of the future factory – i.e. for the protection of investments. 
On the basis of the above, the COC has reached the conclusion that this condition has not been satisfied.
2.4. the agreement shall not create opportunities for eradicating competition with regard to a significant part of the relevant market. 
The CPC has adopted that the arguments outlined in relation to the influence of the clauses of the Contract on the quantities of the deliveries, the price of the deliveries and the duration of the contract come to prove there is a very high probability for the agreement to restrict competition on the market of slag cement, if not through the completely eliminating the existing participants in it, through significant reducing their number and through impairing the competitive environment. The production capacity of Cemeko OOD will be lower (to a different extent) than the maximum individual capacity of the existing participants in the market. Operating at full capacity, the company might reach the individual capacity that the existing factories actually use. Despite that, through restricting their access to an important raw material and through the creation of significant price advantages for Cemeko OOD, as well as through setting a minimum price for all possible deliveries, the implementation of the contract will lead to restricting and impairing competition on the market of slag cement, which on its part forms half of the market of cement in the country. .

That’s the reason why the CPC has established that the last condition for exemption from the prohibition under Article 9 of the LPC has not been fulfilled. 
VІ. CPC DECSION
On the basis of the above conclusions, the CPC adopted Decision No. 174/ of  20 July 2006 whereby:

1. It prohibited the agreement in the form of a Contract for delivery of clinker of metallurgic production, signed on 15 November 2004 between Kremikovtsi AD and Cemeko OOD and
2. Prohibits paragraph 10 of the Joint-venture Contract signed on 15 September 2004 between Kloesters Baustoffwerke mbH and Kremikovtsi AD.
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